Trovato, et al. v. Manchester CV-96-071-M 09/30/97 P
UNI TED STATES DI STRI CT COURT
DI STRI CT OF NEW HAMPSHI RE

Sylvia Trovato and Sharl een Durost,
Pl aintiffs,

V. Cvil No. 96-71-M

Cty of Manchester, New Hanpshire,
Def endant .

ORDER ON SUMMARY JUDGMENT
AND

PERMANENT | NJUNCTI ON

Plaintiffs Sylvia Trovato and her daughter, Sharleen Durost,
bring this action for injunctive and declaratory relief against
Def endant City of Manchester, New Hanpshire. Plaintiffs filed
their conplaint after the city refused to grant them perm ssion
to build a paved parking space in the front of their home. Both
plaintiffs suffer from nuscul ar dystrophy and clai mthat the
city's refusal violated their rights under Title Il of the
Anericans with Disabilities Act (“ADA’), 42 U . S.C A 88 12131-
12134 (West 1995); Section 504 of the Rehabilitation Act, 29
US. CA 8 794 (West Supp. 1997); and the Fair Housing Amendnents
Act of 1988 (“FHAA"), 42 U S.C. A 8 3604(f)(West 1994).

Before the court are cross notions for summary judgnent.

For the reasons set out below defendant’s notion is denied and

plaintiffs’ notion is granted.



FACTS

_ Ms. Trovato walks with difficulty but can get along for
short distances using a wal ker. She sonetines requires a
wheel chair. Sharleen wears a brace, has difficulty wal king, and
relies on her stepfather for help to go fromthe street up the
wal k and into the house. Ms. Trovato can still drive a car.
Because her gait is seriously inpaired by the di sease, Ms.
Trovato tends to wal k very cautiously and wi thout raising her
feet too far off the ground —rem niscent of a slow shuffle. She
wal ks at her peril over surfaces that are not snooth, not
cleared, or that are inclined. She also cannot wal k very far and
has difficulties clinbing stairs that are not built with a | ow
rise.

The defendant City of Manchester does not dispute that both
wonen suffer from nmuscul ar dystrophy, nor can it reasonably
di spute that both walk tentatively and with extrene difficulty.

Plaintiffs want to put a relatively short paved parKking
space in front of their house, near the front steps, in order to
facilitate their ability to | eave and enter their house and get
into their car. They prefer to use the front entrance of their
home because the steps |leading to the back door are significantly
nore steep. For sone time the Trovatos have been pulling their

car up onto the front lawn to park but with w nter weather (and



rain and New Hanpshire’s nmud season) the ground becones rutted,
i ced, snow covered, and inpassable for plaintiffs.

Toward that end, M. Trovato applied for a building permt
to construct the paved space. The permt was deni ed because the
zoni ng ordi nance’s setback requirenents could not be nmet. M.
Trovato was directed by the Buil ding Comm ssioner to the Zoning
Board of Adjustnent (“ZBA’) where he pursued an appeal. The ZBA
gave notice of a public hearing on M. Trovato' s appeal, sinply
noting that the appeal related to the following matter: “TO
create a paved parking space in street yard, where not allowed,
as per plan submtted 6/5/95, at 36 Rand St.” The ZBA al so
notified all abutters of the hearing, none of whom actually
appeared to oppose, or otherw se opposed the request. Review of
the transcript of the ZBA hearing filed by defendant reveals that
t he ZBA nenbers construed the appeal as a request for a zoning
vari ance, which the ZBA denied. The ZBA al so seens to have
considered in passing the possibility of granting a speci al
exception, which mght have permtted a “circular driveway,” but
abandoned the idea either because the matter before the ZBA was
considered to be a variance application or because the | ot size
and building location did not qualify, or both. The Board
expressed genui ne synpathy for the plaintiffs’ situation, but

felt legally constrained to deny the appeal.



Under st andabl y di sappoi nted, M. Trovato sought and obtai ned
|l egal help fromthe Disabilities Rights Center, Inc. On July 27,
1995, Lynne Zygnont, Esq., wote to the ZBA on behal f of the
Trovatos to request a rehearing, for the purpose of presenting
evi dence and argunent related to plaintiffs’ entitlenment under
federal |aw to a reasonabl e acconmpdati on under the zoning
ordi nance sufficient to permt themto pave the parking area next
to their front steps. Defendant city considered the request on
August 14, 1995, and a review of the transcript of that neeting,
filed by defendant, shows that the ZBA denied the request w thout
any consideration of the city’ s responsibility under applicable
federal law to insure that disabled persons are not subjected to
di scrimnation. The ZBA did not consider the need for a hearing
in order to, nor did the ZBA on its own, balance the interests of
and benefits to these disabled individuals against the interest
of and burden to the nunicipality in nmaki ng accommobdati ons under
t he zoni ng ordi nance based on the facts of this particul ar case.
Rat her, the ZBA seens to have denied the request for rehearing
because it erroneously concluded that state |aw applicable to
vari ances precluded its granting any formof relief. One Board
menber, Signe A. McQuaid, noted that applications |ike
plaintiffs’ should be handled by a permt systemwhich would in

effect allow a reasonabl e accommpdation in the form of an



exception under the otherw se applicable zoni ng ordi nance, but
only so long as the accommobdati on was needed. But the ZBA seens
to have concluded that, absent nunicipal |egislation, it was not
aut horized to extend such a permt, and could not grant a

vari ance under state |aw, so denied the rehearing.

DI SCUSSI ON
l. St andard of Revi ew
Summary judgnent is proper "if the pleadings, depositions,

answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to
judgnment as a matter of law." Fed. R Cv. P. 56(c). A material
fact "is one ‘that m ght affect the outcone of the suit under the

governing law.”" United States v. One Parcel of Real Property

with Bldgs., 960 F.2d 200, 204 (1st Cir. 1992) (quoting Anderson

v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986)). The noving
party has the burden of denobnstrating the absence of a genuine
i ssue of material fact for trial. Anderson, 477 U S. at 256.
The party opposing the notion nust set forth specific facts
showi ng that there remains a genuine issue for trial
denonstrating "sonme factual disagreenent sufficient to defl ect

brevis disposition.” Mesnick v. General Electric Co., 950 F.2d




816, 822 (1st Gir. 1991), cert. denied, 504 U.S. 985 (1992).

That burden is discharged only if the cited di sagreenent rel ates

to a genuine issue of material fact. Wnne v. Tufts University

School of Medicine, 976 F.2d 791, 794 (1st Gr. 1992), cert.

deni ed, 507 U.S. 1030 (1993).

1. The FHAA d aim

Plaintiffs base their FHAA claimon the city’'s refusal to
exenpt themfroma zoni ng ordi nance requiring that front yard
par ki ng spaces in certain residential areas be not |ess than four
feet fromthe principal building. Mnchester Zoning O dinance §
7.03(6)(a)(ii). Plaintiffs contend that by denying their request
for permission to build an accessi bl e parking space in the front
of their home, the city discrimnated against themon the basis
of their disability.

The Fair Housi ng Arendnents Act of 1988 makes it unlawful to
di scri m nate agai nst “any person in the terns, conditions, or
privileges of sale or rental of a dwelling, or in the provision
of services or facilities in connection with such dwelling” on
the basis of that person’s handicap. 42 U S. C A § 3604(f)(2).
Discrimnation is defined to include refusing to make reasonabl e
accommodations in “rules, policies, practices, or services” when

necessary to afford a person with a handi cap “equal opportunity



to use and enjoy a dwelling”. 42 U S.C A 8 3604(f)(3)(B). A
FHAA cl aim prem sed on a theory of failure to nake reasonabl e
accommodat i on does not require a showi ng of discrimnatory

intent. See, e.g. Smth & Lee Assocs. v. City of Taylor, 102

F.3d 781, 794-96 (6th Cr. 1996).

The court finds, as the parties agree, that plaintiffs are
i ndeed “handi capped” within the neaning of the FHAA, 42 U S.C A
§ 3602(h), and that plaintiffs’ nuscul ar dystrophy substantially

l[imts their ability to walk. Although, literally, plaintiffs

were not discrimnated agai nst regarding the sale or rental of
housi ng, parking is clearly a “service or facility in connection
with” their property affecting their use and enjoynment thereof

and is covered by the Act. See, e.qg. Shapiro v. Cadman Towers,

Inc., 51 F.3d 328, 333-335 (2nd GCir. 1995).1

Under the FHAA, an accommopdation is “necessary” to afford
“equal opportunity” when plaintiffs have shown that but for the
accommodation, they “will be denied an equal opportunity to enjoy

the housing of their choice.” Smth & Lee Assocs., 102 F. 3d at

! In addition, the FHAA al so nmakes it unlawful to “otherw se
make avail able or deny” a dwelling to any buyer or renter because
of handicap, 42 U S.C. A § 3604(f)(1). This phrase “enconpasses
a wide array of housing practices” and indicates that the FHAA
proscri bes acts by persons “who are neither sellers nor |essors
of property.” Casa Marie, Inc. v. Superior Court of Puerto Rico,
988 F.2d 252, 257 n.6 (1st GCir. 1993).
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795. Here, plaintiffs have denonstrated that, given their
disabilities, they would derive great benefit from a parking
space in their front yard and the | ack thereof has adversely
affected their “use or enjoynent” of their hone. See, e.
Shapiro, 51 F.3d at 335 (recognizing that availability of
conveni ent parking space affected di sabl ed cooperative apartnent
owner’s “use and enjoynent” of dwelling within the meaning of the
FHAA) .

G ven that the plaintiffs are entitled to an accommodati on
by the city, the next question is whether the city fulfilled its
duty to provide an accommopdati on that was reasonable. An
accommodation is reasonable unless it requires “a fundament al
alteration in the nature of a program or inposes undue financial

and adm nistrative burdens [on the defendant].” Smith & Lee

Assocs., 102 F. 3d at 295 (quotations omtted). The FHAA s goal
of assisting persons with disabilities should be wei ghed agai nst
the costs or burdens of conpliance inposed on the |ocal governing
body.

The reasonabl e accommodati on requirenent of the FHAA clearly

can apply to zoning ordi nances. See Casa Marie, Inc. v. Superior

Court of Puerto Rico, 988 F.2d 252, 257 n.6 (1st Cr. 1993).

“Courts interpreting the reasonabl e accommobdati on provi sion of

the [ FHAA] have ruled that municipalities . . . nust change,



wai ve, or make exceptions in their zoning rules to afford people
with disabilities the sane opportunity to housing as those who

are wthout disabilities.” Hovsons, Inc. v. Township of Brick

89 F.3d 1096, 1103 (3rd Cir. 1996)(quotations omtted)(requiring
that township grant variance in order to acconmpdate needs of
el derly di sabl ed who hoped to live in nursing home in residential

zone). See also Smith & Lee Assocs., 102 F.3d at 796 (hol ding

under simlar facts that city had to accommobdat e di sabl ed
residents, despite restrictions inposed by neutral zoning code);

Moyer v. Lower Oxford Township, 1993 W. 5489, at *2 (E.D. Pa.

January 6, 1993).°2

The plaintiffs here nmade a reasonabl e request. They sinply
wanted perm ssion to build a small parking space near their front
entrance. They also gave the city anple opportunity to
accomodat e t hem before seeking relief in a judicial forum cf.

Oxford House-A v. Gty of University Cty, 87 F.3d 1022, 1024-25

2 The court disagrees with defendant that & 3603(b) of the
FHAA, which exenpts single famly hones, applies to the instant
situation. Gven the broad renmedi al objectives of the FHAA
statutory exenptions should be construed narromy. See City of
Ednonds v. Oxford House, Inc., 514 U S. 725 (1995); Hogar Agua y
Vida en el Desierto, Inc. v. Suarez-Medina, 36 F.3d 177, 181 (1st
Cir. 1994). The clause quite clearly was intended to protect
owners of single famly honmes from being subject to the
requi renents of the FHAA, and not, as defendant argues, to
protect |ocal governnments whose ordi nances are applied in a
manner that discrim nates against persons with disabilities.
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(8th Cir. 1996)(cautioning that plaintiffs nust give a | oca
governi ng body the chance to accommobdate them by adjusting the
zoni ng code before challenging a zoning decision in court). 1In
contrast, the city has responded unreasonably, albeit wthout
malice or bad faith. 1t has not shown that the requested parking
space woul d have disrupted the character of plaintiffs

nei ghbor hood (certainly no nei ghbors objected) or that the city
woul d have suffered any financial or other adm nistrative burden
if plaintiffs were accombdated. Nor has the city suggested any
reasonabl e alternative accommodation (plaintiffs would gladly
have accepted ZBA nenber MQuai d s reasonabl e suggestion relative
to an “as needed” permt).

The city’s attorney argued that the city gave the plaintiffs
valid options short of a variance, such as suggesting that the
plaintiffs park their car in their side or rear yard and then
install either a ranp or elevator (at conparatively great
expense). Defendant concedes, however, that a front-yard parking
space woul d shorten the distance the plaintiffs would have to
wal k. A front-yard parking space al so undoubtedly woul d be the
nost sinple and | east expensive option for the plaintiffs.
Accordingly, it is plain that, as a matter of law, the city
failed to reasonably accommobdate the plaintiffs as required by

the FHAA. Cf. Jankowski Lee & Assocs. v. Cisneros, 91 F.3d 891,
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891-96 (7th Gr. 1996)(affirm ng HUD s determ nation that under
FHAA private apartnent conplex had to reasonably acconmodate
di sabl ed tenant by providi ng parking space as cl ose as possible

to main building).?

[11. The ADA and Rehabilitation Act C ains

The anal ysis under the ADA and the Rehabilitation Act is
very simlar to that under the FHAA. Title Il of the ADA
prohibits a public entity fromdiscrimnating against an
i ndi vidual on the basis of disability or from excluding such an
i ndi vidual from public services, prograns, or activities. 42

US CA 8 12132.% Section 504 of the Rehabilitation Act

® Courts are divided about whether the plaintiff or the
def endant bears the burden on the reasonabl e accommpdati on i ssue.
Conpare Hovsons, Inc., 89 F.3d at 1103 (hol ding that under FHAA
def endant nust prove that the plaintiff’s proposed accommobdati on
i s unreasonable) with Elderhaven, Inc. v. Gty of Lubbock, 98
F.3d 175, 178 (5th Cr. 1996)(plaintiff bears burden of proof
under FHAA and Rehabilitation Act). Even assum ng that
plaintiffs bear the burden of show ng that defendant has not
provi ded a reasonabl e accommopdation, the plaintiffs have
satisfied their obligation.

* This provision specifically provides:

Subject to the provisions of this subchapter, no qualified
individual with a disability shall, by reason of such disability,
be excluded fromparticipation in or be denied the benefits of
the services, prograns, or activities of a public entity, or be
subjected to discrimnation by any such entity.

42 U. S. C. § 12132.
11



prohi bits the sane type of discrimnation by a recipient of
federal funds. 29 U S.C.A 8 794. The defendant city is both a
public entity and a recipient of federal funds and is therefore
regul ated by both statutes. |In addition, the parties agree that
plaintiffs are “di sabl ed” and “handi capped” as the terns are
defined in the ADA, 42 U.S.C. 8§ 12102, and in the Rehabilitation
Act, 29 U S.C.A § 706(a), respectively.

The plaintiffs maintain that zoning qualifies as an
“activity” of a public entity within the neaning of the ADA and
that they were denied the benefits of this activity when the city
failed to accommpdate their request for a variance. Although
“activity” is not explicitly defined in Title Il of the ADA it
has been held to include zoning decisions by a city “because
maki ng such decisions is a normal function of a governnental

entity.” See lnnovative Health Sys. v. Cty of Wite Plains, 117

F.3d 37, 44 (2nd Cir. 1997). But see Robinson v. Gty of

Fri endswood, 890 F. Supp. 616, 620 (S.D. Tex. 1995).

The conclusion that Title Il of the ADA applies to zoning
decisions is al so supported by the inplenmenting regul ati ons
i ssued by the Departnent of Justice and its Techni cal Assistance
Manual .  Under the regulations, a city nmust reasonably nodify its
policies when “necessary to avoid discrimnation on the basis of

disability,” unless it can show that the nodifications “would

12



fundanmentally alter the nature of the service, program or
activity.” 28 CF.R 8 35.130(b)(7)(1997). The Justice

Depart ment provides an exanple that bears remarkable simlarity
to the situation presented in this case:

| LLUSTRATI ON 1: A rmunici pal zoning ordinance requires a

set-back of 12 feet fromthe curb in the central

business district. In order to install a ranp to the

front entrance of a pharmacy, the owner nust encroach

on the set-back by three feet. Ganting a variance in

the zoning requirenment nay be a reasonabl e nodification

of town policy.

The Americans with Disabilities Act: Title Il Technical
Assi stance Manual § I1-3.6100.

Again, for the reasons given above under the FHAA secti on,
defendant not only failed to reasonably accommodate plaintiffs’
disability, but it has also failed to show how granting
plaintiffs an exception would fundanentally alter or subvert the
purposes of its zoning ordinance. Plaintiffs are therefore
entitled to sunmary judgnent on their clains under the ADA and
Rehabilitation Act.

The court has revi ewed defendant’s renmai ni ng points, but
finds themto be unpersuasive. Contrary to defendant’s argunent,
the ADA and Rehabilitation Act clainms are not governed by a 30-

day limtations period, but by the three year limtations period

set forth in New Hanpshire' s personal injury statute. See Doukas

V. Metropolitan Life Ins. Co., 882 F. Supp. 1197, 1199-1201

13



(D.N.H 1995). 1In addition, given that both plaintiffs were
injured by the city's conduct and their injury is redressabl e by

the injunction they seek, they both have standing. See Valley

Forge Christian College v. Anericans United for Separation of

Church & State, 454 U.S. 464, 472 (1982); Ilnnovative Heath Sys.,

117 F.3d at 47(hol ding that standing provisions of Rehabilitation
Act and Title Il of the ADA extend as broadly as permtted by

Art. 11l of the Constitution).

CONCLUSI ON
For the foregoing reasons, the court denies defendant’s
notion for sunmary judgnent and grants plaintiffs notion for
summary judgnent. The defendant is enjoined fromenforcing its
zoning code in a manner that in any way restricts or inpedes the
plaintiffs’ ability to pave and maintain a parking space in their
front yard. This injunction shall termnate if and when the

plaintiffs nove fromtheir present residence.
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SO ORDERED

Steven J. MAuliffe
United States District Judge

Sept enber 30, 1997

cc: Lynne J. Zygnont, Esq.
Thomas |. Arnold, 111, Esq.
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